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case it was held that the act of abandonment itself amounted to 
consent where the landlord expressed an intention prior to the 
abandonment, to re-let and hold the former tenant. 12 Though it 
follows from the weight of authority that mere silence of the former 
tenant after written notice cannot be construed as acquiescence, 13 
it would seem that if the parties met face to face and an oral notice 
were given there might be a duty on the tenant to speak. It has 
already been held that silence under such circumstances raises a 
question for the jury as to whether there was consent. 14 

If, in the principal case, there had been actual notice of an in- 
tent to re-let and still hold the directors of the leasing corporation, 
it would seem that the taking by them of a new term would con- 
stitute such a consent. There being no such notice, however, the 
question of consent does not arise and the case comes squarely 
within the weight of opinion. 

W. A. S. 

Municipal Corporations : Scope of the Referendum 
Power. — Though it has been the general consensus of opinion that 
the referendum power as reserved to municipal corporations only 
applies to acts which are legislative in character, 1 the case of 
Hopping v. City Council of the City of Richmond 2 is the first 
judicial declaration to that effect in this jurisdiction. The only 
controversy in that case was as to the character of several resolu- 
tions of the city council accepting the grant of a tract of land for 
municipal purposes, and providing for the erection of a city hall 
thereon. The District Court of Appeal held that the resolu- 
tions in question were administrative acts of the city, 3 but on 
appeal, the Supreme Court took the contrary view, and ordered 
the submission of all the resolutions to referendum, upon the 
ground that the selection of a site for a city hall is a matter in 
which the general public is interested, and involves the declaration 
of a public use. While there can be little doubt as to the legisla- 
tive character of the resolution selecting a city hall site, we have 
this resolution combined with two others, one approving a deed to 
the land in question, and the other awarding a contract for erecting 
a building to be occupied as a city hall. The court, however, con- 
sidered the two latter resolutions as depending upon the first. 

As pointed out by the Supreme Court, the fact that the act of 



12 Underhill v. Collins (1892), 132 N. Y. 269, 30 N. E. 576. 

13 Gray v. Kaufman Dairy & Ice Cream Co., supra; Biggs v. Stueler, 
supra. 

"Gray v. Kaufman Dairy & Ice Cream Co. (1896), 9 App. Div. 115, 
41 N. Y. Supp. 73; Gutman v. Conway (1904), 45 Misc. Rep. 363, 90 N. 
Y. Supp. 290. 

1 State of Nevada v. White (Nev., 1913), 50 L. R. A. (N. S.) 195, 
204 n; Barzell v. Zeigler (1910), 26 Okla. 826, 110 Pac. 1052. 

2 (July 22, 1915), 50 Cal. Dec. 98, 150 Pac. 977. 

3 (1914), 19 Cal. App. Dec. 750. 
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the municipal corporation was evidenced by a resolution, rather 
than by an ordinance, is not determinative of its character. 4 In all 
such cases the test is whether the act involves the exercise of legis- 
lative discretion in determining a policy for future action. In the 
Hopping case, most of the difficulty seems to have arisen from an 
attempt on the part of the defendant to establish, as a general 
proposition, that the exercise of the city's contract power involves 
only an administrative act. 

Anticipating the question presented for decision in the case of 
Chase v. Kalber, 6 the court in the Hopping case intimates that 
there may be some legislative acts which are local and special in 
character, such as resolutions authorizing local improvements, to 
which the referendum would not be applicable. In the Chase case, 
the petitioner sought to compel the submission to referendum of a 
resolution of intention, passed by the board of trustees of Rio 
Vista, relating to the improvement of certain of the city streets. 
The District Court of Appeal refused the mandamus upon the 
ground that the exercise of the referendum would be inconsistent 
with the procedure authorized by statute in street improvement 
cases, and that the allowance of the referendum might operate as a 
taking of property without due process of law. The court also 
intimates that, inasmuch as the abutting property owners must 
bear the entire cost of the improvement, they alone should be con- 
sulted in the matter. In support of this position, an Arizona case 6 
is cited, but that decision turns upon a constitutional provision 
requiring such questions to be submitted to the vote of property 
tax payers. 

The statute which provides for carrying into operation the 
referendum power, reserved to the people of municipalities, 
excepts from the operation thereof ordinances for the immediate 
preservation of the public peace, health or safety. 7 Are any 
further limitations upon the referendum power to be implied? 

If the allowance of a referendum in any case would operate to 
take property without due process of law, this would be an impera- 
tive limitation upon its exercise. Under statutes governing street 
improvement proceedings, all parties concerned are given the right 
to be heard after the passage of the resolution of intention, and 
also again after the levying of the assessment to pay for the 



4 Although the Hopping case involved the construction of that sec- 
tion of the Richmond city charter granting the referendum to the people 
of the municipality, the court intimates that, under the statute providing 
for carrying into operation the referendum power reserved to municipal 
corporations, the form of the municipal act, whether by ordinance or 
resolution, is not determinative of its character. See 1911 Stat. Cal., 
361, 363, §§ 11, 12. 

s (Oct., IS, 1915), 21 Cal. App. Dec. 481. 

"City of Globe v. Willis (Ariz., Feb. 20, 1915), 146 Pac. 544. 

7 1911 Stat. Cal. 363. 
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improvement. 8 Though the latter right would not be affected by 
the allowance of the referendum, the former would ; but this would 
not operate to make the procedure void because lacking in due 
process of law. 9 

As a general rule, the referendum power as reserved to the 
people of the state is subject to appropriate constitutional limita- 
tions; 10 and in the case of municipalities, upon a parity of reason, 
the municipal charter, or other legislative grant of power, should 
likewise operate to limit the exercise of the referendum. In 
authorizing street improvements, the cost of which is to be assessed 
against the abutting property, a municipal corporation can act 
only by virtue of a special legislative authority, which must be 
strictly complied with in order to give validity to the assessments 
levied to pay for the improvement. 11 Where the exercise of the 
referendum would be inconsistent with the procedure outlined by 
the legislative authority by virtue of which alone the municipality 
can act, it seems that the referendum should be held to be inap- 
plicable. 

/. D. R. 

Negligence Per Se : Driving on Wrong Side of Road. — In 
Stohlman v. Martin 1 the defendant, while driving his automobile to 
the left of the center of the roadway instead of to the right thereof 
as provided by statute, 2 collided with the buggy driven by the 
plaintiff, seriously injuring her. The court said that the violation 
of the statute resulting proximately in the injury to the plaintiff 
might be prima facie evidence of negligence, rebuttable by other 
facts. This statement of the law accords with that expressed as 
the true one in an earlier number of this Review. 3 

But is the law as stated in the case above referred to the law 
in California today? Apparently not, for in arriving at its conclu- 
sion, the court distinguished the case of Scragg v. Sallee 4 on the 
ground that there the defendant having violated a penal statute had 
committed a public wrong which made him guilty of negligence 
per se. But in making this distinction the court evidently over- 
looked the fact that the statute of 1905, as amended in 1907, is also 



8 1911 Stat. Cal., p. 732; see also 1885 Stat. Cal., p. 147. 

9 Cooley, Taxation, 3d ed., 1236, et seq. 

i° State of Nevada v. White (Nev., 1913), 50 L. R. A. (N. S.) 195, 
204, 207 n. 

11 Cooley, Taxation, 3d ed., 1156 et seq. 

1 (Sept. 7, 1915), 21 Cal. App. Dec. 305. 

2 1905 Stat. Cal. 816, 1907 Stat. Cal. Extra Ses. 916. 

3 3 California Law Review, 84, 85; Neal v. Rendall (1903), 98 Me. 
69, 63 L. R. A. 668, 56 Atl. 209; Brember v. Jones (1893), 67 N. H. 374, 
26 L. R. A. 408, 30 Atl. 411; Perlstein v. Am. Exp. Co. (1901), 177 Mass. 
530, 59 N. E. 194, 52 L. R. A. 959; Piatt v. So. Photo Mat. Co. (1908), 
4 Ga. App. 159, 60 S. E. 1068. 

* (1914), 24 Cal. App. 133, 140 Pac. 706, citing the earlier California 
cases. 



